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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE 
SONITPUR :: TEZPUR

         Criminal  Appeal  No. 19 (S-4) 2010. 

1. Sri Dilip Baruah and
2. Sri Padma Kanta Das  …..      Accused Appellants.

                                -   Versus  -

       
State of Assam          ….        Respondent.

        Present :    Mrs. M. Nandi, AJS,
                                     Addl. Sessions Judge,
                                     Sonitpur, Tezpur.

Appearance  :

For  the  Appellants   :     Sri N. Borah,            
       Advocate.

                                                        
  
For the State         :     Mr. H.P.Sedai,

      Addl.Public Prosecutor. 

                                                     
Date of  argument:   27-03-2012.

   Date of judgment :    10-04-2012.

                       J   U   D   G   M   E   N   T

1. This appeal is directed against the Judgment and order 

dated 26-08-2010 passed by the learned Sub-Divisional  Judicial 

Magistrate,  Sonitpur,  Tezpur  convicting  the  accused/appellant 

Dilip  Baruah  and  Padma  Kanta  Das  to  undergo  Rigorous 

Imprisonment for 2 (two) years each and sentenced to pay a fine of 

Rs. 5000/- (five thousand) each in default Simple Imprisonment 

for 3 (three) months each in connection with GR Case No. 524/89 

U/s. 51(1) of Wild Life (Protection) Act, 1972. 



2

2. The brief  fact  of  the  case  is  that  one  Padma Kanta 

Hazarika, SI of police, Incharge of Kolia Bhomora Bridge check 

gate, Tezpur PS alleging interalia that on 20-04-89 he along with 

his staff had checked an Ambassador Car No. ASW -2573. During 

search Dilip Baruah, Jewel Ahmed and Padma Kanda Das along 

with the driver of the car and its owner were found inside the car 

and one jute bag full of rice and a polythene bag where Rhinohorn 

was kept hidden was recovered. Accordingly, the said SI of Police 

produced the occupants of the car before the O/C, Tezpur PS for 

taking action and lodged FIR. 

 On receipt of the FIR, O/C of Tezpur PS registered a 

case vide No. 178/89 U/s. 379 of IPC read with section 51(1) of 

Wild Life (Protection) Act, 1972 against the accused Dilip Baruah, 

Jewel  Ahmed  and  Padma  Kanda  Das.  After  completion  of 

investigation  submitted  chargesheet  against  the  aforesaid  3 

accused/appellants  in  the  Court  of  Chief  Judicial  Magistrate, 

Sonitpur, Tezpur and subsequently, the case was transferred to the 

learned SDJM(M),Sonitpur,  Tezpur for trial.  After receiving the 

case learned Magistrate started trial of the case in GR Case No. 

524/89 and after recording the evidence, hearing the parties passed 

the impugned order and Judgment on 26-08-2010 convicting the 

accused/appellants as aforesaid.     

 

3. Being highly aggrieved  and  dissatisfied  with  the 

said  impugned  order,  Judgment  and  conviction,  the   appellants 

have preferred this appeal on the following grounds : 

i) for  that  the  learned  SDJM(S),  Sonitpur,  Tezpur  has 

erred  both  in  law  and  facts  in   convicting  the 

accused/appellants;
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ii) for that the learned SDJM(S), Sonitpur, Tezpur, erred 

in law for taking cognizance of the case in the present 

form and thereby giving go-by to Section 55 of  Wild 

Life  (Protection)  Act,  1972   and  as  such,  the 

conviction  and  sentence  passed  by  the  learned 

SDJM(S), Sonitpur, Tezpur, is bad in law, illegal and 

liable to be set aside.  

4. I  have perused the judgment and order passed by the 

learned  Sub-Divisional  Judicial  Magistrate,  Sonitpur,  Tezpur  in 

GR  Case No. 524/89, memo of appeal  and the case record of  GR 

Case No.  524/89.

5. I  have  also  heard  the  arguments  advanced  by  the 

learned counsel for the accused/appellants and learned Addl.P.P. 

 

6. The allegation against the accused/appellants is that on 

20-04-1989 at about 12.25 p.m. while Incharge of Koliabhomora 

Bridge check gate SI Padma Kanta Hazarika checked the vehicle 

Ambassador Car bearing No. ASW- 2573 and during search found 

the accused Dilip Baruah, Jewel Ali and Padma Kanta Das inside 

the vehicle and one jute bag full of rice where one polythene bag 

containing one Rhino horn was kept hidden inside the rice bag. He 

produced the accused persons along with the driver of the vehicle 

and the articles found in the car before the O/C, Tezpur PS and 

after that he lodged the ejahar. After completion of investigation 

chargesheet  was  submitted  against  the  accused  Dilip  Baruah, 

Padma Kanta Das and Jewel Ali U/s.  379 of IPC read with section 

51(1) of  Wild Life (Protection) Act,  1972.  During trial  all  the 

accused persons  put  their  appearance before  the  court  and they 

were enlarged on bail. Charge was framed U/s. 379 of IPC read 

with section 51(1) of  Wild Life (Protection) Act,  1972. In GR 

case 6 (six) witnesses were examined by the prosecution to prove 
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the  case.  On  the  other  hand,  the  accused/appellants  have  not 

adduced any evidence and the plea of accused is total denial.  

7. It is an admitted fact that the Rhino horn was found in 

an Ambassadar  Car  bearing No.  ASW 2573 as deposed by the 

witnesses by which the accused persons were travelling. As per 

deposition of PW 1 Biren Deka during search, the Rhino horn was 

recovered  from  a  gunny  bag  which  was  full  of  rice,  which 

belonged to accused Dilip Baruah. It is also interesting to note that 

accused persons did not deny the fact that they are not the owner 

of the gunny bag containing rice along with the Rhino horn. 

PW 2 Uma Sankar Souhan who is the owner of the 

vehicle stated in his evidence that his driver PW 1 Biren Deka 

informed  him  that  3  persons  wanted  to  take  his  vehicle  to 

Guwahati and he asked his driver to take him to Guwahati along 

with the 3 persons. When they reached Bhomoraguri Bridge police 

searched their vehicle and found one Rhino horn inside the bag 

containing rice. 

PW  3  is  Surjya  Kr.  Goswami.  He  deposed  in  his 

evidence that on 20-04-80 he was working as O/C of Tezpur PS. 

On that day on receipt of the ejahar he investigated the case and 

visited  the  place  of  occurrence.  On  being  shown  by  the 

complainant  he  seized  the  Ambassador  car  bearing  No.  ASW 

2573.  After  searching  the  said  vehicle  found  one  gunny  bag 

containing rice and one Rhino horn inside a polythene bag and he 

seized all  the  articles.  The owner of  the  vehicle,  accused Dilip 

Baruah, Jewel Ali  and Padma Kanta Das were found inside the 

car. He arrested the accused persons, examined the witnesses and 

recorded their statement. 

PW 3 was re-examined as  PW 6 and when he was 

subsequently examined as PW 6 he stated that on 20-04-89 he was 
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posted as 2nd Officer in Tezpur Police Station. On that day Circle 

Inspector of Biswanath Chariali informed him over telephone that 

one gray coloured Ambassadar car bearing No. ASW 2573 was 

going from Biswanath Charali towards Guwahati and in the said 

vehicle  carried  some  suspicious  articles.  On  receipt  of  the 

information, police of Bhomoraguri Bridge check gate checked the 

vehicle and informed the PS. Then he accompanied O/C Tezpur 

PS  along  with  staff  to  Bhomoraguri  Bridge  Check  Gate  and 

checked the vehicle and found the 3 accused persons Dilip Baruah, 

Jewel Ali and Padma Kanta Das inside the vehicle. One gunny bag 

containing rice and a Rhino horn inside  the  polythene bag was 

found  inside  the  said  vehicle.  SI  Padma  Kanta  Hazarika  then 

lodged the ejahar. On the basis of the said ejahar O/C Tezpur PS 

asked him (PW 6) to investigate the case.

Apparently, it is crystal clear from the statement of the 

witnesses that when the complainant on 20-04-89 was Incharge of 

Kolibhomora  Check  gate,  he  checked  the  vehicle  bearing  No. 

ASW  2573 Ambassadar Car and on being searched one gunny 

bag  containing  rice  and  a  Rhino  horn  in  a  polythene  bag  was 

recovered. All the 3 accused persons i.e. Dilip Baruah, Jewel Ali 

and Padma Kanta Das were inside the vehicle. 

PW  4  who  is  the  Veterinary  Assistant  Surgeon  of 

Tezpur Veterinary Hospital Dr. Purnananda Baruah stated that on 

13-04-1991  he was at Tezpur Veterinary Hospital as Veterinary 

Assistant  Surgeon  and  he  examined  one  Rhino  horn.  The  said 

Rhino horn was measuring 9.50 gm and the said Rhino horn was 

found to be real Rhino horn. 

8. Learned counsel for the accused/appellants submitted 

that in this case, Police Officer has lodged the ejahar and on the 

basis of the said ejahar another police Officer had investigated the 
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case  without  taking  sanction  from  the  appropriate  authority  to 

investigate the same and submitted chargesheet and as such, the 

cognizance  taken  by  the  learned  SDJM(S),  Sonitpur,  Tezpur  is 

against the mandatory provisions of 55 of Wild Life (P) Act and 

the  conviction  and  sentence  passed  by  the  learned  SDJM(S), 

Sonitpur, Tezpur is bad in law, illegal and liable to be set aside. 

9.  Section  55 of Wild Life (P) Act, lays down that -

“No  Court  shall  take  cognizance  of  any  offence 

against this Act except on the complaint of any person other 

than

a)  the  Director  of  Wild Life  Preservation or  any 

other Officer authorised in this behalf by the Central Govt.; or

b) the Chief Wild Life Warden or any other Officer 

authorised in this behalf by the State Government; or 

c) any person who has given notice of not less than 

60 days in the manner prescribed of the alleged offence and of 

his  intention to make a complaint  to the Central  Govt.  and 

State Govt. or the Officer authorised as aforesaid. 

10. On  a  bare  look at  the  provision,  it  is  seen  that  the 

cognizance of an offence against the Wild Life (P) Act, 1972 can 

be taken by a Court only on a complaint of the Officer mentioned 

in Section 55 of the Act. 

11. Another contention argued by the learned Counsel for 

the accused/appellants is that PW 6 SI Surjya Kr. Goswami has 

seized the Rhino horn at Kolibhomora Bridge check gate, Tezpur 

and the said Rhino horn was examined by Veterinary Assistant 

Surgeon of Tezpur Veterinary Hospital and has not sent to FSL for 

examination. PW 4  replied in his cross-examination that the real 

test  for Rhino horn should be by Forensic Laboratory. Learned 
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counsel  for  the  accused/appellants  took  the  plea  that  the  Horn 

found in the possession of the accused persons is not the real horn. 

Under such circumstances, they deserved to be acquitted. 

 12. The evidence as discussed above, does not show that 

the  police  personnel  who  detected  the  alleged  crim  were 

empowered or authorised to file complaint U/s. 55 of the Wild Life 

(Protection  )  Act,  1972.  In  my  considered  opinion,  the  learned 

counsel  for  the  appellants  has  rightly  pointed  out  that  the 

cognizance was giving a  go-by to  Section 55 of  the  Wild Life 

(Protection ) Act, 1972.  

In a case AIR 1989 SC 1 (State of Bihar Vs. Murad 

Ali Khan) the Hon’ble Apex Court has held that - 

“the  cognizance  of  an  offence  against  the  Wild  Life 

(Protection  )  Act,  1972  can  be  taken  by  a  Court  only  on  the 

complaint of the Officer mentioned in Section 55 of the Wild Life 

(Protection ) Act. Thus, evenwhere jurisdictional police purported 

to register  a case for an alleged offence against  the Act,  section 

210(1) Cr.P.C would not be attracted having regard to the position 

that  cognizance  of  such  an  offence  can  only  be  taken  on  the 

complaint of the Officer mentioned in that section.”

13. In  view of  the  factual  backdrop and also  having 

considered the legal proposition, I am of the opinion that non-

compliance of section 55 of the Wild Life (Protection ) Act, 1972 

vitiates  the  trial  and  the  impugned  Judgement  passed  by  the 

learned  Sub-Divisional  Judicial  Magistrate(S),  Sonitpur,  Tezpur 

needs to be interfered.

14.   In the result, the appeal is allowed. The Judgment 

and order  passed by the learned SDJM(S), Sonitpur, Tezpur 

on 26-08-2010 in GR Case No. 524/89 is set aside and both the 

accused/appellants  are acquitted and set at liberty forthwith.
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15. Return  the  LCR  along  with  a  copy  of this 

judgment  to  the  Court  below.

16. Given under my hand and seal of this Court, on this 

day, the 10th  day of April, 2012. 

   (M. Nandi)
                                                               Addl. Sessions Judge,
                                                                     Sonitpur, Tezpur.       
 
Dictated and  
Corrected by me.

            (M. Nandi)
    Addl. Sessions Judge,
       Sonitpur, Tezpur.

Transcribed and typed by me.

(R. Hazarika)
Steno. 


